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To the Court:

| am writing to object in the strongest possible terms to the proposed amendments to CrR 8.3
and CrRLJ 8.3, which would allow a trial court to dismiss a criminal case without any showing
or finding of prejudice. These amendments would transform the rule from a tool that is
currently used appropriately—i.e., sparingly and in the most egregious circumstances—into a
vehicle for arbitrary judicial overreach in circumstances where the draconian remedy of
dismissal is unwarranted.

One way to illustrate how arbitrary and harmful these amendments would be is to contrast
the proposed new rule with the standard for a claim of ineffective assistance of counsel.
Under the well-established Strickland test, a criminal defendant must demonstrate both that
the lawyer’s representation was constitutionally deficient (under a highly deferential standard
of review), and that material prejudice resulted from that deficient representation, before a
conviction will be reversed on appeal. (This Court just reaffirmed this well-settled standard in
Bertrand on 4/18/24.) If a showing of prejudice is required for reversal and a new trial when a
defendant’s lawyer has made errors so serious that the lawyer is “not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendment” (see Strickland at 687), how is it
rational or just that a criminal case could be dismissed when a single judge decides they
disagree with the prosecutor’s charging decision, the jury’s verdict, or some other aspect of
the case without a showing of prejudice?

Lastly, the virtually unfettered discretion without the “anchor” of prejudice that would be
granted under the new proposed rule would result in wildly inconsistent outcomes. Cases
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would be dismissed, or not, depending on the jurisdiction and on each individual judge’s idea
of what “the interests of justice” means. Rather than furthering the interests of justice, the
new rule would result in injustice—to defendants, to victims, and to the public—depending
upon which judge happened to hear the case that day.

| respectfully urge this Court to reject the proposed amendments to CrR 8.3 and CrRLJ 8.3.

Sincerely,
Andrea Vitalich

Andrea Vitalich (she/her)

Senior Deputy Prosecuting Attorney
Co-Chair, Appellate Unit

Criminal Division

King County Prosecuting Attorney’s Office
W554 King County Courthouse

516 Third Avenue

Seattle | WA | 98104

Office: (206) 477-9576

Email: andrea.vitalich@kingcounty.gov
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